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ACCORD AND SATISFACTION. 


1. Assent, though unwillingly given, if acted on, binds. Glaze vs. 
W. & A. R. R, 761. 


ACTION. See Alunicipal Corporations, 8; Slander, 1; Landlord 
and Tenant, 5; Trover, 1; Sheriff, 1; Damages, 6-8; 
Contracts, 7; Pleading, 3; Master and Servant, 3. 


ADMINISTRATORS AND EXECUTORS. 
1. Judgment guando acciderint not prevent bill to bring in assets. 
Greer, adm’r, et al. vz. Willis et al., 43. 
. Executor de son tort, what constitutes. Wé#lson vs. Hallet ai., 
CXS, SF. 
. Executor de son tort, indebtedness of trustee to cestud gue trust 
at time of death, does not make. J/bzd. 


. Equity has concurrent jurisdiction over accounts of administra- 
tors. Fohuston et al. vs. Duncan, 61. 


. Foreign administrator, filing letters pending action by,is statutory 
conditiun before recovery. Failure causes non-suit. Buck, 
adm r, vs. Foknson, adm'’r, 82, 

. Recovery in other state not relieve condition. dzd. 

7. Voidable not void, purchase at ownsale is. White vs. Moss, 89. 

. Letters of administration, courts of ordinary have general juris- 
diction of. Maydbin, adm'r, us. Knighion et al., 10}. 

. Judgment granting same not collaterally attacked. Jdzd. 

. Party, administrator is necessary, to proceeding to set aside 
deeds made by him and to revoke his letters. JfcArthur & 
Griffin vs. Matthewson & Butler, 134. 

. Letters obtained by fraud, equity will set aside. Jbéd. 

. Bond, $150,000.00 intended, word “thousand” omitted, and 
added by payee, not invalidate ; relievable in law or equity. 
Fackson et al.us. Fohnson et al., 167. 
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. Sureties acquiescing in administration with knowledge of alter- 
ations, ratifies. /d#d. 

. Discharge appearing on its face to be a nullity, inadmissible. 
Head vs. Bridges et al., 227. 

. Note, question being whether one belonging to estate or admin- 
istrator was paid for debt, admissible to show to whom 
maker of latter paid it. /dzd. 

. Each executor liable only for own acts or enabling or permitting 
co-executor to waste. /dzd. 

. Devastavit of co-executor, contributing to, intentionally or not, 
executor liable. /dzd. 

Sale regularly made to pay debts, divests title of heirs. Cook 
us. Cook et al., 282. 

. Original returns not admissible ; judgment of record makes them 
evidence. Byne, g'd'n, et al.,vs. Anderson, 406. 

. Commissions not allowed where returns not made without 
cause. Jdid. 

. Caveat emptor applies to administrator’s sale; want of title 
no defense. ones, ex’r, vs. Warnock, 484. 

. Re-sale at purchaser’s risk on refusal to comply with bid. /dzd. 

. Attorney of intestate agreeing to make administrator party be- 
fore end of year, without knowledge of latter, judgment set 
aside on motion. TZurner vs. Fordan, adm’r, 604. 

. Amendment, suit by one as heir at law changed to suit by him 
as executor. Afues vs. Rutherford, ex’r, 606. 

. Other heirs make no difference ; executor represents all. Jdzd. 

See Egutty, 4; Evidence, 1,20; Attorney and Client, 2; 
Debtor and Creditor, 4; Witness, 11. 


ALABAMA. See Z£vidence, zo. 
ALIBI. See Criminal Law, 8, 9, 19. 


ALIMONY. 


1. Amount allowed for temporary alimony and fees, in discretion 
of chancellor. Campbell vs. Campibell, 23. 


2. Specify amount and time, better practice isto. Jdzd. 
See Husband and Wife, ro. 


A‘AENDMENT. 
1. New cause of action not added. Waite vs Moss, 80. 
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. Complaint for land not amended so as to cancel title for fraud. 
Tbid. 


. Suit against railroad as last of connecting line amended by 
striking allegation that it was leased to another. Southwest- 
ern Railroad vs. Bryant &» Lockett, 512. 


. Summons in justice court not stating county, amendable. Reeves 
vs. Graffling, treas'r, 512. 


. Process not attached, not cured at subsequent term. Scardor- 
ough vs. Hall, 576. 


. Refusal of amendment, to be ground for new trial, it must be 
properly proposed and rejected. Perry vs. Watts, 602. 


. Heir at law, suit by one as, amended to be suit by him as execu- 
tor. Hines vs. Rutherford, ex'r, 606. 


. Barred, amendment not if original suit not. Jdzd. 


See Pleading, 2. 


APPEAL. 
1. Written authority of agent lost, but appeal ratified by principal, 
not dismissed. Booten vs. Bank of Empire State, 758. 
2. Irregularities curable. /dzd. 


3. Security becoming insolvent, time allowed to strengthen bond. 
Tbid. 


4. Consolidated, appeals will be, where similar. Bentley vs.. Gay, 
667. 


ATLANTA. See Criminal Law, 26. 


ATTACHMENT. 


1. Absconding in issue, declarations on leaving admissible. Bra- 
dy us. Parker, 636. 


See Garnishment, 6. 
ATTACHMENT FOR CONTEMPT. See /ujunction, 12-1}. 


ATTORNEY AND CLIENT, 


1. Small fees due, no ground for holding entire collection., Con- 
- yers, adm'r, vs. Gray, 729. ; 
2. Administrator’s attorney being also bondsman, cannot hold 
funds of estate collected, to secure himself; this no answer 
to rule by administrator de bonis non. Ibid. 
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. Fees in actions for fort allowed for bad faith or stubborn and 
litigious conduct, or causing unnecessary trouble and expense. 
Fuchter vs. Bochm, Bendheim & Co., 474. 

. Confession of judgment for “defendants” includes only such as 
were served. McBride vs. Bryan et al., 584. 

. Invalidate confession attorney cannot, but may explain where 
uncertain. Jdzd. 

. Confession not collaterally attacked; but judgment may be, for 
want of service. /dzd. 

. Affidavit of attorney to garnishment auxiliary to main suit, “to 
best of knowledge ard belief” as to debt ; strictness required 
where garnishment takes place of levy of attachment. Dun- 
lap vs. Hooper, 721. , 

. Renunciation by attorney of record to prevent new trial, is it 
not good? Hill us. Printup, 7371. 

9. Time allowed to complete renunciation by client. /ézd. 

10. Absence of attorney voluntarily, not prevent verdict in crimi- 
nal case, counsel returning during itsreception. Lasstter vs. 
State, 739. 


See Certiorart, 7; Furisdiction, 5; Witness, 11. 


AUDITOR. 


1. Exception to.report must be specific. Arthur vs. Commzssion- 
ers of Gordon County, 220. 

2. New exceptions of fact not added without explanation of delay. 
after several years. did. 


3. Conclusion, who has on exception to report. Jézd. 


4. Interest, rate of is question of law and exception is for court. 
Lbid. 


See Witness, 3. 


BANKRUPTCY. 


1. Exemption vests no title in family unless set apart under state 
law. Brady,g'd'n,vs. Brady, trustee, et al., 768. 


2. Commission sale is fiduciary debt. Gilreath &» Son vs. Hols- 
ton Salt and Plaster Co., 702. 


See Homestead, 2. 


BONA FIDES. See Vendor and Purchaser, 1-2. 





INDEX. 789 


BONDS. See Evidence, 15, 37; Administrators and Executors, 12- 
13; Non-sutt, 2; Tax, 3-4; Trusts, 7; Injunction, 10-11. 


BURDEN OF PROOF. See Auditor, 3; Evidence, 31; Vendor and 
Purchaser, I. 


CERTIORARI. 


1. Affidavit by officer of corporation garnished that “I verily be- 
lieve,” etc., construed forcorporation. Pzoncer Co-operative 
Company vs. Eagle and Phenix Manufacturing Company, 
Fo. 

2 Under Code §§4965, 4990, petition when not dismissed because 
not presented in twenty-four hours. Kelly e¢ al, vs. 
Fackson, 274. 


3. Certificate of justice does not mention bond, but it is in record, 
not dismissed. /dzd. 


4. Ordinary’s decision as to obstruction of private way, certiorari 
from, is under §4050, not §4052 of Code. Fortson vs. Mat- 
tox, 282. 

5. Refused, petition not part of record. Zisas vs. Clay, 727. 

6. Notice of grant equivalent to notice of sanction. Ware vs. 
Fambro, 515. 


7. Application made by attorney not appearing in court below, im- 
material. dd. 


8. Exceptions in petition not verified by answer, not considered. 
McConnell vs. State, 633. 

9. Answer not full, exception should be made in court below. Jé¢d. 

10. Errors must be specified; facts set out and general exception, 
nothing considered except sufficiency of evidence to support 
finding. Fleming vs. State, 767. 


CHARGE OF COURT. 


1. Summing up facts and leaving tojury, not error. Peters vs. 
State, 29. 

2. Concession not made, error to charge as to. Blackwell vs. 
State, 76. 

3. Error in one’s favor not ground for reversal. Akins et al., vs, 
Paul et al., 97. 

4. Reasonable doubts, doctrine of charged, though request not 

strictly legal. Madden et al. vs. State, 151. 
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5. Entire charge, exceptionsto, too general. Jayor, etc., of Sav- 


annah, vs. Cleary, 153; O'Neal et al. ex'rs,vs. Brown et 
al., 707. 


. Founded on evidence, charge should be. Southern Ex. Co. vs. 


rink, et al. 201; S. W. R. R. vs. Papot et. al., surv'g 
part'nrs. 675. 


. Request should be complete in itself. Mead vs. Bridges, 227. 
. Opinion, charge should not express. S. W. R. .R. vs. Single- 


ton, 300. 


. Assume facts not proved, charge should not. Syne, g’d'n, et 


al., vs. Anderson, 460. 


. Negligence is for jury. Charge that if plaintiff did acts, which 


evidence showed he did, it would be carelessness and prevent 
recovery, error. S. W. R. R. us. Singleton, 706. 


. Requests excluding one issue, refused. /dzd. 
. Clause of charge alone objectionable, but right with context, no 


new trial. Gw7ll, et.al. vs. Northern et. al., 345. 


. Requests covered bycharge. Kelly vs. McGehee, adm'x, etal. 


364. 


. Concession favorable to party stated by court, no ground for 


new trial by him. Crussedlevs. Pugh, 430. 


. Presumed right if not brought up. Hunt et al., vs. Pond,adm'r, 


578. 


. Request not all legal and pertinent, not given. Hunt et al. vs 


Pond, adm'’r, 578; Cox, et al., vs. Prater, 588; Gilreath 
&» Sonvs. Holston Salt and Plaster Co., 702. 


. Jury not judges of law and facts in civil case. Vigal, ex’x, e¢ 


al, vs. Castleberry, ora’y, 600. 


. Verbal explanation added to written charge by consent, no new 


trial. Continental, etc., Bank vs. Folsom, 624. 


. Oral request substantially given, sufficient. McConnell vs. State, 


63}. 


. Two counts in indictment, no evidence as to one, charge leaving 


other to jury, right. W<lson vs. State, 658. 


. General charge full and correct, special requests faulty, refusal 


no ground for new trial. Merchants’, etc., Ins. Co. vs. Vin- 
ing & Bro., for use, 661. 


. Obscure and confused charge, new trial granted. Thomas vs. 


State, 767. 


. Venue proved and not denied, hypothesis to contrary properly 


refused. Varnadoe vs. State, 768. 
See Practice in Superior Court, 5-6; New Trial, r4. 





CLAIM. 

1. Equitable rights adjudicated ; but specific performance, requir- 
ing new parties, not. Hughes et al. vs. Clark et al., admin- 
tstrators, IQ. 

. Trust estate levied on under individual judgment, issue not 
enlarged so as to recover against estate. Blanford & Thorn- 
ton vs. McGehee, trustee, 84. 

. Homestead levied on, wife may claim. Brady, guardian, vs. 
Brady, trustee, et al., 368. 

. Ft. fa. void, levy dismissed ; verdict of not subject not proper. 
Solomon vs. Newell, 572. 

. Not subject, verdict supported by want of service on defendant 
in fi. fa. McBride vs. Bryan et al., 584. 

. Water power levied on, claim and judgment, not bar levy on 
bottom of stream. Lag/e. etc., Manufacturing Co.,vs. Van 
Leonard, trustee, 648. 

. Bottom of stream levied on, easement of water by claimant not 
in issue. Jdzd. 

. Equitable pleadings, could all rights be determined under? 
Lbid. 

. Homestead, ground for under constitution of 1877 not alleged, 
not cured by parol on trial of claim case. Clark vs. Bell, 


728. 
See Mortgage, 6; Fudgment, 20. 


COLUMBUS. 


1. Commons, granted to city, nature of and to what uses may be 
appropriated. Crawford et al.,vs. Mobile, etc., Railroad, 


405. 
2. Military mayor and council, acts ratified by constitution, and 
recognized by subsequent council, yalid. did. 


See Venue, 2. 
COMITY. See United States Courts, 1. 
COMMERCE. See Principal and Agent, 6. 
COMMON CARRIERS. See Express Companies, 1. 
COMMONS. See Columbus, 1. 
CONFESSIONS. See Créminal Law, 17. 
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CONSTABLE. 


1. De facto constable, levy by not void. Gunn vs. Tackett, 725. 
2. Removal of appointing justice before levy, makes no difference. 
Lbid. 
See Savannah, 5: Landlord and Tenant, 3-5 ; Costs, 2-4. 


CONSTITUTIONAL LAW. 
1. Debt incurred by municipal corporations, what is within mean- 
ing of constitution. Mayor, etc., of Rome, vs. Mc Williams 
et al., 106. 

. Summary f. fa. against defaulting county treasurer, defendant 
may contest and have trial. Arthur vs. Commiéssioners of 
Gordon County, 220. 

. County commissioners, creation of, where needed, constitutional, 
When created, must be uniform. Conley vs. Poole, 254. 

. Special courts not covered by uniformity clause of constitution. 
Kelly et al. vs. Fackson, 274. 

. Municipal corporations cannot increase debt beyond seven per 
cent on taxable property ; if already beyond !imit, no further 
increase; if not up to limit, may, under special act and vote, 
increase to ten per cent. Walsh vs. City Council of Au- 
gusta, 297. 

. Municipal debts as affected by constitution, discussed. Jé¢d. 

. Constitution enrolled, published and ratified, is law. Verbal 
changes after report of committee on revision presumed au- 
thorized. /dzd. 

. Municipal corporation liable for damage from grading street. 
since constitution of 1877. City of Atlanta vs. Green, 786. 

. Debt may be incurred by county for tools, etc., for chain-gang. 
Pennington et al. vs. Gammon et al., 456. 

. Uniformity of justice courts required by constitution and act 
of 1879 modifies locallaw. Yohnson vs. Heitman, 482. 

See Criminal Law 26; Fustice of the Peace, 4. 


CONTEMPT. See /njunction, 12-13. 


CONTINUANCE, 


1. Evidence used at former trial rejected, no showing as to supply- 
ing place, nocontinuance. Turner, administrator, et al., vs, 
Tubersing, 161. 


2. Discretion in alimony case. Campbell vs. Campbell, 423. 
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3. Excitability of prisoner, though from state of health, not de- 
mand continuance. Harvey vs. State, 639. 

4. Belief that certain papers were in possession of defendants, 
which they had failed to produce in answering, on hearing of 
injunction after fifteen days, no ground for continuance. 
Dunson et al., vs. Pitts et al., commissioner, 767. 

5. Witness absent in criminal case, oath of defendant taken as to 
what witness will swear. Varnadoe vs. State, 768. 

6. Cumulative testimony on collateral point, absence of, not re- 
quire continuance. Jdzd. 


CONTRACTS. 


I. Written contract, prior conversations merged in. Zachry vs. 
Stewart et al., 278. 

. Parol in favor of volunteer, when enforced. Kilpatrick et al., 
vs. Strozier et al., 247. 

. Fish guano contracted for and delivered, not prevent plea of 
worthlessness. Lathrop & Co. vs. Hickson, 445. 

. Note sued on given for debt of another, failure of consideration 
pleaded and proved, because debt of the other was a note 
which was to be delivered up, but was not. Powell & Co., 
us. Subers &* Massey, 448. 

. Wheat deliverable only upon endorsement on elevator receipt, 
contract may be changed by agreement and delivery made 
without endorsement. Holman &» Woods vs. Georgia Raiil- 
road, 595, 

6. Construction of written contract for court. Jdzd. 

7. Possession of farm to be given “on or before” certain day, de- 
mand and refusal before that day no ground for damage suit. 
Perry vs. Watts, 602. 

. Mental depression not amounting to incapacity, no ground for 
annulling contract. Adercrombie, admr., vs. Salisbury 
Cx'X 734. 

See Evidence, 36; Landlord and Tenant,9,; Stock and 
Stockholders, 3,5; Possessory Warrant, 3 ; Partnership,1; 
Tort, I-2. 


CONVICTS. 

1. Mandamus or prohibition at instance of any party interested 
against principal keeper to test furnishing convicts to Mari- 
etta & North Ga. R.R.Co. Penétentiary Co. No. 2 et al., 
vs. Nelms et al., 565. 
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2. Jurisdiction in Fulton county. /dzd. 
3. Directions in this case. dd. 


CORPORATIONS. 


1. Stockholder sued, set-off of money obtained by fraud on sub- 
scription, unless subsequent unpaid debts greater than sub- 
scription. Hamilton et. al., vs. Grangers’, etc. Ins. Co., 145. 


See Stocks and Stockholders. 


COSTS. 

1. Of officers bringing fund into court, reserved before paying into 
treasury. Freeman et al., vs. Hardeman et al, 559. 

2. Justices and constables not share with solicitor in fund arising 
under special presentment. /dzd. 

3. Former clerk (though present incumbent by re-election) not an 
officer bringing fund intocourt. /dzd. 

4. Former solicitor general has precedence of junior claims of for- 
mer clerk, and of constables and justices. /dzd. 

5. Itemize costs on docket,failure of justice to, not a void judgment. 
Gunn vs. Tackett, 725. 


COUNTY COMMISSIONERS. See County Matters. 
COUNTY COURT. See Criminal Law, 20. 


COUNTY MATTERS. 
1. County treasurer defaulting, execution how issued and de- 
fended against. Arthur vs. Commissioners of Gordon County, 
220. 

. Milltia district created, justice in old district has no interest in 
legality of election therein, but only in creation of district. 
Conley vs. Poole, 254. 

. Militia districts how laid out. Jdzd. 

4. County commissioners may be created where required ; where 
created they should be uniform. /dzd. 

. “ Roads and revenues ” describe, but do not limit power of 
commissioners. dd. 

. Chain-gang, counties have power to organize to work roads, etc. 
Pennington et al.,vs. Gammon et al., 456, 

. Convicts, ordinary or county commissioners have power to 
keep safe and employed. Jdzd. 





795 


8. Debt incurred or expenditure made for tools, etc., within con- 
stitutional limit. Jdzd. 


g. Board of education limited jurisdiction ; application for order to 
pay teacher not tried till audited by commissioner. Cheney 
et al., for use, us. Newton, comm'r, et al., 477. 


10. Mandamus lies to compel commissioner to audit claims. /dzd. 


COURTS. 


1. Under §§ 4964, 4965, 4990 of Code are special courts, and not 
within uniformity clause of constitution. edly et ail., vs. 
Fackson, 274. 


2. Appointment of guardian ad /tem, power incident to courts. 
White et al., vs. Rowland, 546. 


3. Waiver of indictment, when too late to withdraw. McConnell 
vs. State, 633. 


See Ordinary, 4. 


CRIMINAL LAW. 
1. Verdict supported by evidence. Peters vs. State, 29; Phillips 
us. State ; Williams vs. State, 770. 


2. Compelled to show leg as evidence against himself, defendant 
not. Blackwell vs. State, 76. 


3. Concession as to weapon used, none made, error to charge. 
lbid. 


4. Plea of not guilty admits nothing. /d¢d. 

5. Reasonable doubts, doctrine charged if attention of court is cal- 
led. Madden, et al vs. State, 151. 

6. Bastardy, gist of is refusal to give bond. We#l/iams vs. State, 
187. 

7. Bastardy is protective measure to county; venue is in county 
to which child is likely to be chargeabie. did. 


8. Alibi excludes possibility of presence at scene of crime. Ware 
vs. State, 749. 


9. Alzbé not established as such, evidence still considered as to 
reasonable doubts. Jdzd. 


10. Intent to rape, circumstances from which inferred. zd. 


11. Oath, solicitor general may administer to witnesses. Thom- 
as us. State, g6o. 


12. Res geste, declarations of deceased on starting to place where 
murdered. Jdzd, 


v 67—51 
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Blood, that stains looked like, admissible. dd. 

Stick of prisoner with stains like blood, admissible. Jézd. 

Corpus delict?, body with throat cut and no sign of accident or 
suicide, sufficient proof. zd. 

Present, prisoner has right to be throughout trial; counsel 
present, and silent during re-charge, not sufficient. Bonner 
vs. State, 510. (See Nos. 22 and 23, 2#/fra.) 

Accomplice, confessions sufficient to corroborate. Partee vs. 
State, 570. 

Further corroboration by proof of corpus delictz. Tbid.. 

Alibé not shown in this case. /dzd. 

Indictment in county court waived, jury drawn and motion to 
continue refused, too late to withdraw waiver. J/cConnell 
vs. State, 673. 

Possession of house hurned charged in owner and proved in 
tenant, no variance. Harvey vs. State 63709. 

Present throughout trial, prisoner has right to be ; verdict dur- 
ing compulsory absence illegal. Barton vs. State, 653. 

Voluntary absence no ground for new trial; especially where 
counsel are present and do not object. Jdzd. 

Hazarding money, scheme for, what facts sufficient to show. 
Wilson vs. State, 658. 

Indictment naming defendant, but leaving blank where he 
should be re-named, special demurrer is remedy. Price vs. 
State, 723. 

Judgment of judge of city court, defendant electing to be so 
tried, sufficient to found sentence on. dd. 

Vagrancy, what sufficient to show. dzd. 

Burglary in day or night, not necessary to charge since Act of 
1878. Lassiter vs. State, 730. 

Indictment in accordance with Code sufficient. /dzd. 

Absent voluntarily, counsel being, but returning as verdict is 
being rendered, no ground for new trial. Jdzd. 

Indictment for larceny substantially correct, not bad because 
terms “wrongful and fraudulent” not used. Yates vs. State. 
772. 

Especially not good in arrest of judgment. 67d. 


See Continuance, 7; Charge of Court,1,20; Verdict, 4; 
Husband and Wife, 6. 








CRUELTY. See Divorce, 4. 


DAMAGES. 


1. Municipal council, members of, not liable for tearing down 
house regularly declared a nuisance. Pruden et al., vs. Love, 
790. 

. Trespass shown but no damages proved, nominal damages. 
Pausch vs. Guerrard et al., 319. 

. Dispossession of tenant under warrant before time allowed by 
law, damages for. /dzd. 

. Grading streets since constitution of 1877, actual damage re- 
covered. Czty of Atlan{a vs. Green, 786. 

. Lessor not liable for damage by lessee unless duty remains on 
lessor. Crusselle vs. Pugh, 430. 

. Creditor levying in violation of agreement not to enforce claim, 
actual damages recovered, without alleging malice or want of 
probable cause. Fuchter vs. Bochm, Bendheim & Co., 534. 

. Malicious abuse of legal process or use without probable cause, 
punitive damages given. /dzd. 

. Entry lawful, but power exceeded, damages for trespass. 
Tbid. 

. Profits of business not recovered as such, but considered in fix- 
ing damages. /dzd. 

. Attorney’s fees given for bad faith or stubborn litigiousness. 
Tbid. 

. Child suing for homicide of parent, can damages be reduced by 
amount child could earn during minority ? Atlanta G& W. 
P’t. R. R. vs. Venable, next friend. 697. 

. Probable support, whether greater or less with advancing years, 
considered. Jdzd. 

. Damages begin from death of parent, not from injury. (Jackson, 
C. J., dissenting.) /dzd. 

See Municipal Corporations, 6-7; Trover,4; Contracts, 
7; Streets, 1-37; Landlord and Tenant,9 ; Slander, 1; 
Master and Servant, t-5 ; Sheriff, 1; Evidence, 4-5. 


DEBTOR AND CREDITOR. 


1. Insolvent trader, relief against under Act of 1881. Barnwell 
et al. vs. Wofford et al., 50. 
2. Notice to purchaser of existing judgment, plaintiff estopped from 
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setting up, by agreed division of debtor’s land. Parker vs. 
Beall, 234. 

3. Creditor levying in spite of contract for delay, liable in damages. 
Fuchter vs. Boehm, Bendheim & Co., 534. 

4. Debt of testator for advances superior to debt of widow to run 
farm pending application for administration (not granted). 
Boyd vs. Flournoy, McGehee & Co., et al., §75. 

5. Appropriation of payments not made by debtor may be made 
by creditor. Perry vs. Bozeman, 643. 


See Deed, 6-8 ; Garnishment,4; Pleading, 7; Landlord 
and Tenant, 8. 


DECREE. 


1. Decree right in this case. Taylor et al. vs. Central R. R., 122. 


2. Wrong decree on right verdict not require new trial. Directly 
corrected, J/did. Greer, adm'r, et al.vs. Willis et al., 43. 


DEED. 


1. Unrecorded, possession gives notice of. Atkins et al. vs. Paul 
et al., 97. 
. Bill to cancel is not suit respecting title. McArthur & Griffin 
vs. Matthewson & Butler, 135. 
. Mistake in voluntary deed, equity will not correct to injury of 
bona fide purchaser for value and without notice. K¢/patrick 
et al. vs. Strozier et al., 247. 
. Record of deed not including land on its face, is no notice in 
reference thereto. dzd. 
. Constructive possession, none under deed which does not in- 
clude land, by mistake or otherwise. zd. 
. Debt, deed to secure, passes title. Dykes, trustee, vs. McVay: 
adm’ x, 502. 
. Title held to secure debt, judgment recovered and deed filed 
(Code, §1969), is mere escrow except for levy and sale; does 
not pass title to defendant. dd. 
. Debtor obtaining deed fromm clerk without creditor’s knowledge, 
not alter case ; parol evidence admissible to show fact. /ézd. 
. Delivery, what sufficient to constitute. O'Neal et al., ex'rs, vs. 
Brown et al., 707. 


. Delivery which would change entire testamentary scheme should 
be clearly proved. did. 
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11. Mistake not corrected so as to oust innocent purchaser for value 
and without notice. Spinks, trustee, vs. Glenn et al., 744. 


See Evidence, 8,21 ; Ejectment, 2 ; Wills, 9. 


DISTRESS WARRANT. © 
1. Counter-affidavit to warrant for rent due stating that sum 
claimed was not due, not demurrable. Anders vs. Blount, g1. 
2. Rent not due, ground for proceeding should appear. /dzd. 
3. Counter-affidavit dismissed, no further judgment rendered. 
Tbid. 


See Landlord and Tenant, 7. 


DIVIDENDS. See Stock and Stockholders, 1-5. 


DIVORCE. 


1. Statute of limitations does not apply to; lapse of time may be 
considered by jury. Mosely vs. Mosely, 92. 
. Desertion as ground of divorce, especially not barred. /dzd. 
3. Drunkenness, as a ground, must be habitual. Myrick vs. My- 
rick, 771. 
4. Cruelty, as a ground of, under English law and law of Georgia, 
fully discussed. /d¢d. 


DOWER. 
1. Election between dower and legacies, suit for latter is. ohn- 
ston et al., vs. Duncan, 61. 


2. Election in ignorance, widow not forced to make absolutely. 
Tbid. 


3. Acceptance of provision in lieu of, necessary to defeat. Fores- 
ter, administrator, vs. Watford, 508. 


4. Provision in its nature appearing to be in lieu of dower. Speer 
vs. Speer et al., executors, 748. 


EASEMENT. 


1. Levy, claim and judgment as to dominant estate does not affect 
servient. Lag/e, etc., Manufacturing Co.vs.Van Leonard, 
trustee, 648. 


2. Equitable plea, can all rights be determined under? Jdzd. 


EDUCATION. See County Matters, 9-10. 








EJECTMENT. 

1. Heirs at law may recover against squatter since death of dece- 
dent. Boynton vs. Brown, 396. 

2. Security deed, ejectment on, though notes sued to judgment and 
illegality pending. Dykes trustee, vs. McVay, administra- 
trix, 502. 

3. Purchase money debt in judgment, not bar ejectment for land ; 
vendor not bound to file deed and levy. Hines vs. Ruther- 
ford, executor, 606. 

See Mesne Profits. 


EQUITY. 
1. Specific performance, requiring new parties, not granted in claim 
case; equity proper forum. Hughes et al., vs. Clark et al., 
administrators, 19. 


. Demurrer overruled, point not again made; but not prevent 
dismissal in nature of non-suit, W#/son vs. Hall et al., ex- 


ecutors, 53. 
. Administrator’s accounts, equity has concurrent jurisdiction 


over. Johnston et al., vs. Duncan, 61. 

. Widow, combination by former executor and present adminis- 
trator of husband to prevent receiving legacies in lieu of 
dower or acquiring information, bill for account proper. /é7d. 

. Judgment obtained by fraud, set aside. McArthur & Griffin 
vs. Matthewson & Butler, 135. 

. Various suits against railway, laid in street by consent of town, 
brought by people along its line, bill to settle all rights and 
prevent multiplicity of suits, maintainable. Guess et al., 
us. Stone Mountain Granite etc. Co., 215. 

. Mistake in voluntary deed not corrected to injury of dona fide 
purchaser for value and without notice. Kilpatrick et al., vs. 
Strozter et al., 247. 

. Specific performance of parol contract in favor of volunteer, to 
authorize, must be meritorious consideration and valuable 
improvements on faith of agreement. /é7d. 

. Bill by mortgagees to recover value of mortgaged goods con- 
verted by certain parties, and also to make mortgagors ac- 
count for balance of debt, is multifarious. Mackall, Fr., 
assignee, vs. West et al., 278. 

. Trespass no ground for equitable relief. without insolvency or 
other special ground. /dzd. 
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11. Discovery unnecessary, prayer for will not give equity jurisdic- 
tion. did. 

12. Service by leaving process at abode, though defendant absent 
and without notice, judgment not set aside in equity. Lucas 
vs. Wilson, 756. 


13. Counter 7. fa. against insolvent plaintiff set off in equity. 
Lbid. 

14. Taking cotton of estate which decedent had agreed to pay 
to creditor, no ground of equity. Paramore vs. Fitzgerald, 


760. 

15. Brief of evidence on former trial admissible to impeach wit- 
ness. Cox et al., vs. Prater, 588. 

16. Dividends on stock paid by mistake recoverable. S. W. R.R. 
vs. Papot et al., surviving partners, 675. 

17. Mistake in deed not corrected against innocent purchaser for 
value without notice. 
See Administrators and Executors, 1; Title,1; Sheriff, 5-7; 

Vendor and Purchaser, 2. 


ESTATES. See 7rust, 1-3; Statute of Limitations, 5; Wills 4-5; 
Stock and Stockholders, 1-2; Easement, 1-2. 


ESTOPPEL. 

1. Agreed division of debtor’s land among creditors estops judg- 
ment creditors from setting up notice of judgment to pur- 
chaser. Parker vs.Beall, 335. 

2. Mortgagee and vendee cannot dery title of person under whom 
he claims. Campbell vs. Trunnell, 5178. 
See Husband and Wife, 2; Landlordand Tenant, 2; Con- 
tracts, 3. 


EVIDENCE. 


1. Dead witness, former testimony, with substantially same issues 
and parties, admissible ; not with different parties. Hughes 
et al. vs. Clark et al., adm'rs, 19. 

2. Malicious prosecution, in suit for, record of arrest, trial and dis- 
charge admissible, but not reasons of magistrate. Anderson 
vs. Keller, 58. 

3. Interrogatories properly rejected in this case. /d¢d. 

4. Interrogatories rejected if plaintiff present at execution. Jdzd. 
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. Compelled to show leg as evidence, defendant in criminal case 
not. Blackwell vs. State, 76. 

. Hearsay, evidence appearing to be on cross-examination, exclu- 
ded. Turner, adm'r, et al. vs. Tubersing, 161. 

. Admissions of lessor in ejectment not admissible to prove con- 
sent to suit in his own favor. /dzd. 

. Forgeries, finding that deeds were, irrelevant in subsequent ac- 
tion where deeds not relied on. /dzd. 

. Newly discovered, no diligence, new trial not granted. zd. 

. Secondary evidence of Alabama administrator’s bond admissi- 
ble, party being enjoined from getting original or copy. 
Fackson et al. vs. Fohnson et al., 167. 

. Transcript containing bond before injunction granted, admissi- 
ble. /déd. 

. Non est factum pleaded, transcript still admissible. /dzd. 
(Crawford, J., dissenting.) 


. Administrator’s bond, amount of in controversy, knowledge of 
value of estate by security admissible. /dzd. 


. Auditor not testify so as to alter report; may explain. /d¢d. 


. Bond, word “thousand ” omitted and added by payee, intention 
provable. Jdzd. 


. Municipal council sued for demolishing house, are statements of 
marshal to counsel illustrative of dona fides? Pruden et al. 
us. Love, 190. 


. Statements inadmissible to show facts stated. /ézd. 


. Judgment not attacked by parol. Archer, adm'r, et al. vs. 
Guill, 195. 

. County treasurer turning over books for examination, sayings 
not admissible in his own favor. Arthur vs. Commr’s of Gor- 
don County, 220. 


. Discharge of executor appearing on record to be nullity, inad- 
missible. (Speer, J., dissenting.) Head vs. Bridges et al., 
227. 

. Deed, question being whether voluntary, services rendered 

are irrelevant unless connected with making of deed. 

Kilpatrick et al., vs. Strozter et al., 247. 

. Judicial cognizance of “Sherman’s march to the sea,” courts 

will take. Weliiams vs. State, 260. 

. Declaration of ward inadmissible in own favor to show fraud in 

guardian buying from him on becoming of age. Kelly vs. 

McGehee, adm’x, et al., 364. 
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. Transfer of mortgage with one witness not rejected. Gunn vs. 
Fones, president, 798. 

. Discrepancy between mortgage and debt explained by parol. 
Lbid. 

. Parol allowed to show that debt of another for which note was 
given was a note to be delivered, but it was notdone. Pow- 
ell & Co. us. Subers &* Massey, 448. 

. Res geste, declarations of deceased on starting to spot where 
murdered. Thomas vs. State, 46o. 

. Blood, that stains looked like, admissible. ézd. 

. Stick of prisoner, with stains like blood, admissible. dzd. 

. Administrator’s original returns not evidence for him; a judg- 
ment of record makes returns admissible. Byne, guard’n, 
et al., vs. Anderson, 466. : 

. Preponderance only necessary under plea that guano had not 
been inspected. Reeves vs. Graffling, treas’r, 512° 

. Value of land for rent proved by opinion of witnesses. Hunt 
et al., vs. Pond, adm'r, 578. 

. Loss of rent by cutting off strip admissible to show rental value 
of slip. ddd. 

. Intrinsic value of small strip only valuable for store lot, imma- 
terial. ddd. 

. Fences erected by trespasser as obstruction, value of not prov- 
able on ejectment. Jdzd. 

. Parol inadmissible to modify or explain unambiguous and clear 
contract in writing. Holman & Woods vs. Ga. R. R., 595. 
. Bond to Hull & Long shown by parol to mean Hall & Long. 
Thompson vs. Hall & Long, 627. 

. Equitable pleadings necessary? did. 

. Positive and negative, distinction between. McConnell vs. State 
633. 

. Res geste, what constitutes. Brady vs. Parker, 636. 

. Declarations on leaving admissible on issue of absconding. 
Lbid. 

. Legal advertisement, newspaper is bestevidence. S. W. R. R., 
us. Papot, et al. s'ung p't' rs, 675. 

. Records are best evidence of levy and sale and cause of action; 
parol inadmissible, though sale in foreign state. d¢d. 

. Weight of evidence, jury judge of. zd. 

. Parent suing for injury dies, and child sues for homicide, inter- 
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rogatories of parent in first suit admissible in second. <A?- 
lanta &» West Pt. R. R.vs. Venable, next friend, 697. 
46. Mental capacity not shown by condition of country and effect 
onanother. Adercrombie, adm’x.,vs, Salisbury, ex’x., 734: 
47. Judicial cognizance that Columbus, Ga., is in Muscogee county. 


Clayton vs. May, 769. 
See Fudgment, 20; Savannah,4g; Statute’ of Limita- 


tions, 7; Deed, &. 


EXECUTIONS. 

1. Lost fi. fa. established by city court of Savannah. Torrent vs. 

Sutler, 32. 
. Service of motion to establish lost 7. fa., on specific requirement 

Lbid. 

3. Service one day before, no time asked, not dismissed. Jdzd. 

4. Suinmary /. fa. against defaulting county treasurer. Arthur 
vs. Comm'rs of Gordon County, 220. 

5. Counter 7..fa. of defendant set off against that of insolvent plain- 
tiff. Lucas vs. Welson, 356. 


6. Sheriff, 7. fa. against, how directed. Gillis vs. Smith, ex’r, 446. 


7. Substantial compliance sufficient. Jd¢d. 
See Judgment, 10-14; Tax 2; Mortgage, 2; Sheriffs, 
5-7 ; Claims, 4. 


EXPRESS COMPANIES. 


1. Messenger is not a common carrier as to company, but an agent. 
So. Ex. Co. vs. Frink et al., 201. 


FIRE DEPARTMENT. See Municipal Corporations, 21. 


FRAUD. 
1. Bar of statute, to prevent, fraud must be done by defendant. 
White vs. Moss, 89. 
2. Questions of fact for jury. Crusselle vs. Pugh, 430. 


3- Railroad stock bought for special object, misrepresentations re- 
sulting in failure of object, relief granted. S. W. R. R. vs. 
Papot et al., s'ung p'i'nrs, 675. 

See Corporation, 1. 


GARNISHMENT. 
1. Wages of day laborer, to subject, must be brought within some 
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exception to general law. Pioneer Co-operative Co., vs. Ea- 
gle & Phenix Mfg. Co., 79. 

2. Act of 1880 affected time covered by summons, not subject mat- 
ter. bid. 


3. Insurance company refusing to pay pending garnishment, 
waives proof of loss for thattime. Merchants’, etc., Ins. Co. 
us. Vining & Bro., for use, 661. 


4. Useeclaiming amount stopped by garnishment against debtor, 
on proper answer rights adjudicated. /dzd. 


5. Wages, pendency of general garnishment no bar to proceeding 
to subject. Dunlap vs. Hooper, 721. 


6. Attachment levied by serving garnishment, strictness required. 
Lbid. 

7. Auxiliary, garnishment being to main suit, affidavit to best of 
attorney's knowledge and belief, as to debt, sufficient. Jdid. ~ 

8. Affidavit, what sufficiently certain as toamount due. dd. 


See Certiorari 1; Possessory Warrant, 3. 
GOOD FAITH. See Vendor and Purchaser, 1-2. 
GUANO. See Contracts, 7; Evidence, 31; Promissory Notes, i. 


GUARDIAN AND WARD. 


1. Minor defendant in equity served, guardian ad /item appointed. 
Kilpatrick et al., vs. Strozier et al., 247. 

2. Desvastavit of former guardian prior to June 1, 1865, rule by 
new guardian appointed in 1869, barred after nine months and 
fifteen days. Byne, guardian, et al., vs. Anderson, 466. 

3. Confederate money received for assets, onus on guardian to 
show prudence. did. 

4. Confederate money of ward not kept separate, guardian liable 
for value. ddd. 

5. Guardian ad item, power to appoint incident to courts ; accept- 
ance and proper discretion presumed. White et al., vs. Row- 
land, 546. 

6. Void appointment, suit not void. Want of guardian curable, 
and cured by verdict. dd. 

See Evidence, 23. 


HEIRS. See Ejectment; Administrators and Executors, 24-25. 
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HOMESTEAD. 
1. Insurable interest in, head of family has. German-American 
Insurance Co. vs. Davidson, 11. 

. Application before bankruptcy and setting apart before deed of 
assignment, homestead seems not to pass. J/dzd. 

. Waiver by husband binding on family, though application pen- 
ding. Fackson vs. Parrott, 2I0. 

. Wife joining in waiver and party to foreclosure of mortgage ; 
is she not bound separately ? Jdzd. 

. Wife may claim when levied on. Brady, guardian, vs. Bra- 
dy, trustee, et al., 368. 

. Agreed division of intestate’s estate by arbitrators, debt of one 
beneficiary to estate not purchase money of part received by 
him. /dzd. 

. Time set for hearing application past and nothing done, ordin- 
ary could not approve without further notice. /dzd. 

. Purchase money debt will subject ; purchase money of partic- 
ular part, subjects that part. Cook vs. Cook et al., 781. 

. Materials for building before homestead set apart, not subject 
for. Walder & Son vs. Frederick, 669. 

. Pleadings to subject homestead must show ground; like trust 
estates. bid. 

. Residence, county stated and applicant “of said county,” suf- 
ficient. /dzd. 

. Beneficiaries, names and ages not necessary to show, in 1873. 
Lbid. 

13. Ownership of property, better to state; necessary if application 
by married women; a/zter of husband. /dzd. 
14. Grounds for application must be stated under constitution of 
1877. Clark ws. Bell, 728. 
15. Cured, failure to allege grounds cannot be, by parol on trial of 
claim case. Jdzd. 
See Bankruptcy, r. 


HOMICIDE. See Master and Servant, 3. 


HUSBAND AND WIFE. 
1. Wife entitled to property prior to act of 1866, reduced to pos- 
session by husband before or after that act as his own, marital 
rights attached. Archer, adm'’r, et al. vs. Guill, 195. 
2. Aliter, if reduced to possession after 1866 as hers; husband 
and privies estopped. /ézd. 





INDEX. 807 





3. Residuary legacy undetermined until 1867, did marital right at- 
tath? Jbid. 
4. Homestead, waiver of by husband, binds family, though applica- 
tion pending at time. YFackson vs. Parrott, 210. 
5. Wife joining in waiver and party to foreclosure of mortgage, 
does it not bind her separately ? zd. 
6. Witness, before rejected in bigamy case as being wife, fact 
must appear. W2/izams vs. State, 260. 
7. Colored persons living together on March 9, 1866, as man and 
wife, became so without ceremony. Jézd. 
8. Property passing to wife under will and codicil prior to married 
woman’s act, vested in husband. [ones et al., vs. Fohnson, 
269. 
9g. Homestead levied on, wife may claim. Brady, trustee, vs. 
Brady, g'd'n, et al., 368. 
10. Non-resident husband deserting wife, found and served in Chat- 
ham county, chancellor has jurisdiction as to alimony. Camf- 
bell vs. Campbell, 423. 
11. Debt of husband, sale of wife’s goods to pay, void. Jdzd. 
Campbell vs. Trunnell, 518. 
12. Wife’s debt and husband's debt, sale partly to pay each but not 
severable, void. /ézd. 
See Homestead, 17; Master and Servant, 3. 
INDORSEMENT. 


1. Notice to indorser must show demand, refusal and protest. Con- 


tinental, etc., Bank vs. Folsom, 624. 


INFANT. See Guardian and Ward. 


INFERIOR COURT. See Practice in Superior Court, 14. 


INJUNCTION. 


I. 


2. 


3. 


Discretion as to facts not controlled, unless abused ; a/zter as 
toerrors of law. Poole et al., vs. Sims, 36. 

Discretion not abused in this case. /b¢d; Guess et al., vs. 
Stone Mountain Granite, etc., Company,215; Perry vs. May- 
or, etc., of Cochran, 770. 

Insolvent traders, proceeding against under act of 1881, not in- 
tended to interfere with liens or delay rights. Barnwell et 
al, vs. Wofford et al., 50. 
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4. Discretion under act of 1881. Jédzd. 

5. Lien debts sufficient to exhaust assets, injunction at instance of 
other creditors useless. /dzd. 

6. Perpetual injunction to settle title, proper after payment in this 
case. Taylor et al.,vs. Central Railroad, 122. 

7. Bill to enjoin suits and settle rights filed ten days before trial 
term, injunction granted, but complainant required to try at 


first term. Guess et al., vs. Stone Mountain Granite, etc., 
Company, 215. 

8. Non-resident judge presiding at hearing at chambers, ground 
therefor should appear. Sharman vs. Town Council of 
Thomaston, 246. 


g. Continuing restraining order on hearing, in effect grants injunc- 
tion, and can be brought up by “fast” bill of exceptions. 
Fones, ex'r, vs. Warnock, 484. 


10. Terms may be imposed, and injunction made dissolvable by 
giving bond. Thompson vs. Hall & Long, 627. 


11. Bond provided, chancellor not having power to require, still 
good as voluntary bond. J/ézd. 


12. Attachment for violating injunction, “fast” writ of error from. 
Hayden vs. Phinizy, 758. 


13. Discretion as to attachment. Jézd. 


14. Answer swears off equity and not rebutted, injunction refused. 
Flash, Preston & Co. vs: Long &* Farley et al., 767. 


See 7rade Mark, 2. 
INSANITY. See Contracts, 8. 
INSOLVENCY. See /njunction, 3-4. 


INSURANCE. 


1. Declaration on policy in short form, better practice is to al- 
lege loss and compliance’ with conditions precedent, or 
waiver. German-American Insurance Co., vs. Davidson, 


wi. 


2. Amendment may add such allegations; special, not general 
demurrer, proper mode of reaching defect... /dzd. 


3. Insurable interest, head of family has in homestead. Jdzd. 
4. Demand and refusal to pay, waives proofs of loss. /déd. 
5. Refusal to pay pending garnishments waives proof of loss du- 
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ring pendency. Merchants, etc., Insurance Co., vs. Vining 
& Bro., 661. 


6. Proof of loss to general adjuster of foreign company who is en- 
gaged in adjusting this loss, sufficient. Jdzd. 


INTEREST AND USURY. 
1. Rate of is question of law, and for court on exception to audit- 
or’s report. Arthur vs. Commr’s. of Gordon County, 220. 


2. Verdict in trover not specifying when interest to begin, allowed 
from filing writ. Macon & Western R. R., vs. Meador & 
Bros, 672. 

3. Usurious debt paid by conveying land, title not void; adzter 
of conveyance to secure debt. Hicks vs. Marshall, 713. 


See New Trial, 14. 


INTERROGATORIES. 


1. Must indicate nature of testimony, but not its use. Head vs. 
Bridges et al., 227. 


See Evidence, 3, 4, 45. 


JUDGE. 


1 Pro hac vice, need not be sworn. Reeves vs. Graffiing, treas'r., 
512. 


JUDGMENT. 


1. Entry of on open account prior to constitution of 1877, what 
sufficient. Zorrent vs. Sulter, 32. 

By court, only on unconditional contract in writing. Anders 
vs. Blount, 41. 

. Not collaterally attacked. Archer, adm'r, et al., vs. Guill, 195. 

. Discharge of executor appearing on record to be nullity, not 
admissible in evidence. (Speer, J., dissenting.) Head vs. 
Bridges et al., 228. 

. Demurrer for want of equity overruled is res adjudicata. Kirk- 
patrick et al., vs. Strozter, 247. 

. Notice to purchaser of debtor’s land under agreed division by 
creditors, plaintiff estopped from asserting. Parker vs. 
Beall, 334. 

. Service by leaving process at place of abode, judgment not set 
aside, though defendant absent and without actual notice. 
Lucas vs. Wilson, 756. 
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8. Prescription runs against judgment. ohmson, trustee, vs. 
Neal, 528. 
g. Attacked collaterally as void for want of service. McBride vs. 
Bryan et al., 584. 
10. Purchaser with notice not protected by four years’ possession, 
Cox etal. vs. Prater, 588. 
11. Possession under four years’ statute must be open, notorious, 
bona fide and exclusive. did. 
12. Levy made in four years, but sale not, but delay accounted for, 
levy not defeated. Jdzd. 
13. Holding for another by one not protected by statute, should be 
openly done. Jdzd. 
14. Notice of adverse holding, or circumstance to put plaintiff on 
inquiry, should appear. /dzd. 
15. Attorney of intestate agreeing to make administrator a party 
before end of year, without knowledge of latter, judgment set 
aside on proper motion. TZurner vs. Fordan, adm’r, 604. 
16. Water-power levied on and claimed, judgment no bar to levy 
on bottom of stream. LZagle Se Phenix M’f'g Co, vs. Van 
Leonard, trustee, 648. 
17. Lots found subject ordered sold, means estate of defendant 
therein. Jdzd. 
18. Justice need not sign judgment. Guan vs. Tackett, 725. 
19. Judgment for $366.66 cannot be based on declaration for $183. 
33, though confessed. Lester, adm’r, vs. Cloud, trustee, 770. 
20. Claim case, such 7. fa. rejected in. /dzd. 
See Service, 4; Administrators and Executors, 1,6; Fus- 
tice of the Peace, 2,3,6,; Wills, 3; Practice in Su- 
premeCourt,2; Equity, 3. 


JUDICIAL COGNIZANCE, See Evidence, 22, 47. 


JURISDICTION. 


1. Bill to set aside deeds and grant of administration for fraud, 
brought in county of administrator’s residence. McArthur 
&» Griffinvs. Matthewson & Butler, 134. 

. Cancel deed, bill to, not a suit respecting title. /dzd. 

. Non-resident chancellor hearing application for injunction at 
chambers, ground therefor should appear. Sharman vs. 
Town Council of Thomaston, 246. 

. Non-resident husband deserting wife in Chatham county, found 
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and served there, court has jurisdiction. Campbell vs. Camp- 
bell, 423. 
5. Appearance of council for purpose of pleading to jurisdiction 
and entry of names and “answer” on docket, is not pleading 
to merits so as to waive jurisdiction. Cox vs. Potts 527. 
6. Pleading to merits with concurrent exception to jurisdiction, 
does not admit same. /dzd. 
7. Substantial exception in this case. Jdzd. 
8. Right to except after judgment not lost under facts of case. 
lbid. 
g. Convicts, testing delivery of to Marietta & N. Ga. R. R., Fulton 
Superior Court has jurisdiction. Penztentiary Co. No. 2 et 
al. vs. Nelms et al., 565. 
10. Possessory warrant in any county where property found. for- 
dan vs. Owens, 616. 
See Venue; Ordinary, 1, 3; Equity 3. Homestead, 7; 
Fustice of the Peace, 2, 3. 


JURY AND JURORS. 

1.. Credibility of witness, in deciding on, jury may consider what. 
Head vs. Bridges et al., 227. 

2. Commissioners are judges of qualifications; no challenge to ar- 
ray because witnesses think others qualified. Tomas vs, 
State, 460. 

3. Judges of law and facts in civil case, jury are not. Vigal, ex’x, 
et al., vs. Castleberry, Ord’y, 600. 

4. Weight of evidence is for jury. S. W. R. R. vs. Papot et al., 
s'u'ng, p't'rs, 675. 

5. Blackboard figured on by counsel accidentally carried in jury 
room, but not looked at, not require new trial. Wa¢lkins vs. 
Maddrey, 766. 


JUSTICE OF THE PEACE. 

1. Notice of establishing new district, not necessary to justice of 
old district. Poole vs. Sims, 76. 

2. Judgment not at court-ground void. ohnson vs. Hettman, 
482. 

3. Uniformity required by constitution of 1877 and act of 1879, 
modifies locallaw. zd. 

4. Regular terms since constitution of 1877: appearance and 
pleading waive irregularities, including date of summons. 
Stansell Se Wofford, vs. Hayes & Co., 487. 
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5. Summons omitting to state county, amendable. Reeves vs. 
Graffling, treas’r, 512. 

6. Set-off of $100 pleaded, verdict finding more, justice cannot 
write off excess; can only credit defendant’s claim with 
plaintiff's. Ware vs. Fambro, 515. 

7. Written notice of one month to justice required before suit. 
Collins vs. Granni'ss, et al., 716. 

8. Signature to judgment on docket not required ; initials not ille- 


gal. Gunn vs, Tackett, 725. 
g. Costs not itemized on docket, not make judgment void. Jédzd. 


See County Matters, 2. Costs 2, 4. 


LANDLORD AND TENANT. 


1. Lien on crop assigned to get supplies for benefit of landlord 
and tenant assigned, landlord estopped from attacking. 
Zachry vs. Stewart et al., 218. 

. Lease to third party with consent of tenant, latter estopped, 
from suing for dispossession. Pausch vs. Guerrard et al. 
FID. 

. Bond with counter-affidavit refused, presumption in favor of 
officer. Jdzd. 

Bond not good, tender in time immaterial. /ézd. 

. Dispossession under warrant before time allowed by law is 
trespass in officer and plaintiff. /dzd. 

. Conditional sale, with rent to be paid in default of paying first 
installment, relation of landlord and tenant did not arise till 
afterdefault. Oxford vs. Ford, 362. 

. Removal of crop, to give right to distrain, must have been af- 
ter relation arose. did. 

. Creditor of landlord cannot, without consent, take tenant’s cot- 
ton to be applied to landlord’s debt. Flournoy, Hatcher, & 
Co., vs. Wardlaw, 778. 

. Repairs under direction of tenant with no more to be done, 
floor giving way, damages not set off against rent. Zos- 
worth vs. Thomas, 640. 


See Distress Warrant, 1-3, Savannah, 5, 6. Criminal 
Law, 21. 


LAWS. 


1. Local when repealed by general law. Pausch vs. Guerrard et 
al., 719. 
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2. 24 Geo., 2, c.. 44, sec. 1, requiring month’s written notice to jus- 
tice before suit, in force. Collins vs. Grannis et al., 716. 


See Husband and Wife, 7. 


LEGACIES. 


1. Negroes devised to be delivered at future time ; or dying, legacy 
to be paid from other estate, loss by emancipation falls on 
legatee. Hallvus. David, ex’r, 72. 


2. Slave, bequest to, void. Hargraves vs. Lott et al. 133. 
See Wills, 7. 


LESSOR AND LESSEE. See Landlord and Tenant; Damages, 5. 


LEVY AND SALE. 


1. De facto constable, levy by, not void. Gunn vs, Tackett, 725. 


2. Removal of appointing justice before levy makes no difference. 
Lbid. 


See Sheriff, 7, 4-7; Damages, 6; Evidence, 42-43. 


LICENSE. 


1. Ordinary has discretion as to retail license. Wiggins vs. Var- 
mer, 58}. 


LIENS. See Debtor and Creditor, 4; Fudgment, 8, 10-14. 
LIS PENDENS. See Garnishment, 5. 
LOTTERY. See Criminal Law, 24. 


MALICIOUS PROSECUTION. 


1. Record of arrest, trial and discharge admissible; not reasons 
of magistrate. Anderson vs. Keller, 58. 


2. Probable cause, absence of, and malice are for jury ; not deci- 
ded by non-suit. /dzd. 
Compare Damages, 6. 


MANDAMUS. See 7az, 2. 
MARIETTA & NORTH GA. R. R. See Convicts, 1-3. 


MARSHAL, See 7az, 2. 
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MASTER AND SERVANT. 

1. Co-employe, injury by, master generally not liable; a/zter if 
master negligent in employing or knowingly retaining incom- 
petent servant. Crusselle vs. Pugh, 470; McDonald vs. Ea- 
gle & Phenix Manufacturing Co., 761. 

2. Lessee taking charge, servant remaining ignorant of lease, les- 
sor not liable for damages to him. Crusselle vs. Pugh, 430. 


3. Homicide from negligence of fellow-servant, for widow to re- 
cover from master, must amount to crime in fellow-servant. 
McDonald vs. Eagle & Phenix Manufacturing Co., 761. 

4. Special contract invoked to show duty, in action for tort. dzd. 

5. Workman in job with two or three others, and in charge of it, 

‘is not a general superintendent. /dzd. 


See Damages, 5. 
MASTER IN CHANCERY. See Auditor. 


MESNE PROFITS. 
1. Action for, liberal and equitable and admits equitable defenses. 


White et al.,vs. Rowland, 546. 

2. Voluntary division of rents bars r:covery of mesne profits. 
Lbid. 

3. Value of land for rent provable by opinions of witness familiar 
with it. Hunt et al., vs. Pond, adm'r, 578. 

4. Loss of rent by cutting off strip provable to show rental value 
of strip. Jdzd. 

5. Intrinsic value of small slip only valuable as store lot, immate- 
rial. ddd. 

6. Fence built as obstruction not set-off against mesne profits, 
unless rental value increased. /dzd. 


MILITIA DISTRICTS. See Ordinary, 1; Fustice of the Peace, 1; 
County Matters, 2-5. 


MINORS. See Guardian and Ward. 


MORTGAGE. 
1. Description of property too vague. Atkins et al., vs. Paul et 
al., 97. 
2, Fi. fa. should follow judgment, and it should follow mortgage. 
Gunn us. Fones, president, 798. 
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. Description of land, what insufficient. dzd. 
. Transfer attested by only one witness, not rejected. dzd. 


. Discrepancy in amount of debt and of mortgage explained by 
parol. Jdzd. 


. Claim interposed to mortgage 7. fa., plaintiff must show title 
or possession in defendant to make prima facie case, bid. 


. Estopped mortgagee and vendee is, from denying title under 
which he claims. Camfpdell vs. Trunnell, 518. 


. Foreclosure conclusive between parties and privies. Spinks, 
trustee, vs. Glenn et al., 744. 


. Attested by one witness, not void. /dzd. 


. Partner retiring takes mortgage to secure payment by other part- 
ner of firm debts, what allegations necessary to foreelose. 
Clayton vs. May, 769. 


See Damages, 6. 


MUNICIPAL CORPORATIONS. 


1. Necessary expenses, what are. Mayor, etc., of Rome vs. Mc- 
Williams et al,, 106. 


. Ordinary and extraordinary expense, what are. Jdzd. 


. Tax for ordinary expenses limited to one-half of one per cent, 
except by two-thirds vote. did. 

. Offices fitted up under ordinary expenses. /éd. (Crawford, 
J., dissenting.) 

. Debt, what is incurring within meaning of constitution. Jdzd. 


. Drainage and sewerage of Savannah. Mayor, etc., of Savan- 
nah, vs. Cleary, 154. 


. Rain-fall, extraordinary, how far relieves from damage. dd. 


. Council, members of, not individually liable for legally demol- 
ishing nuisance. Pruden et al., vs. Love, 190. 


9. Notice and hearing before demolishing, necessary. /d¢d. 

10, Bona fides, is it illustrated by what marshal said to council ? 
Lbid. 

11. Debts of municipal corporations, constitutional limit on, and 
method of increasing. Walsh vs.City Council of Augusta, 
203. 

12. Grading streets, not liable for resulting damages prior to con- 
stitution of 1877; aliter since. City of Atlanta vs. Green, 
756. 
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. Actual depreciation is measure of damages. Jdzd. 

. Benefit from grade considered in fixing damages. /dzd. 

. Commons of Columbus, grant of and uses to which appropri- 
ated. Crawford vs. Mobile, etc., R. R., 405. 

. Military mayor and council, acts ratified by constitution and 
recognized by subsequent council, valid. /dzd. 

. Bonds of city, general power to tax not include. Muyor and 
Council of Macon vs. Fones, 489. 

. Express power, would it be valid? dzd. 

. Streets obstructed constitutes, nuisance; unsafe condition for 
unreasonable time or in unreasonable manner, city liable for 
damages. Simon vs. City of Atlanta, 618. 

. Obstruction reasonable and temporary, no right of action /dzd. 

. Fire parade, obstructing street for, is reasonable. dzd. 

. Cattle, power to impound and sell under charter. Mayor, etc., 
of Cartersville, et al., vs. Lanham, 75}. 

. Same under general police power. Jdzd. 

Non-residence of owner makes no difference ddd. 


See Eguity, 6. 


NE EXEAT. 


1. Intention to leave state declared and shown, insufficient to an- 
swer that defendant had changed intention, but might change 
again. Conyers, adm'’r, vs. Gray, 329. 


NEGLIGENCE. See Municipal Corporations,7. Railroads, 2-6. 
Master and Servant, 2-5. 


NEGROES. See Legacies,1. Husband and Wife, 7. 


NEW TRIAL. 

1. Mistake of party in stating interest in property through /aches, 
not give new trial. Valentino vs. Weil & Co., 15. 

2. Decree wrong, on right verdict, new trial not necessary. Greer: 
adm’r, et al.,vs. Willis et al., 43; Taylor et al., vs. Cen- 
tral R. R., 122. 

3. Verdict not contrary to law or evidence. Simms, ex’r, vs. 
Floyd, 768 ; Stafford &» Blalock vs. Matthews et al.; Phil- 
lips vs. State; Williams vs. Stale, 770. 

4. Parties, nothing in exception to, in this case. Greer, adm’r, et 
al.vs. Willis et al., 43. 
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. Error in one’s favor not ground for reversal. Adkins et al., vs. 
Paul et al., 97. 

. Master’s report, exceptions of law to, ruling on not ground for 
new trial. Zaylor et al. vs. Central Railroad, 122. 

. Newly discovered evidence, diligence not shown. TZurner 
adm'r, et al.vs. Tubering, 161 ; Prudenet al. vs. Love, 190. 

. Irregularity in granting first new trial in criminal case no ground 
for granting another after second verdict ‘omnes vs. State, 
240. 

. Newly discovered evidence of an incompetent witness no ground 
for new trial. Wélliams vs. State, 260. 

. Newly discovered evidence as ground for new trial, movant 
must not know of it, and be without negligence. /dzd. 

. Verdict not passing on necessary issue, new trial granted. Kelly 
us. McGehee, adm’x, et al., 364. 

. Verdict contrary to evidence. Hamilton vs. Wilson & Co., 
494- 

. Newly discovered evidence to impeach, not cause new trial. 
Partee vs. State, 570. 

. Charge allowing improper interest, corrected by writing off ex- 
cess, not require new trial. Vigal, ex’x, et al. vs. Castleber- 
ry, ord 'y, 600. 

. Amendment refused, to be ground for new trial, must be prop- 
erly cffered and rejected. Perry vs. Watts, 602. 

Renunciation to prevent new trial, if not good by attorney, 

time allowed to perfect. Azd/ vs. Printup, 7371. 

. Attorney’s renunciation, is it not good? J/ézd. 


. “Until the next term,” in order allowing time to file brief, in- 
cludes next term. Board Comm'rs., etc., vs. Dart, 765. 


. Especially under facts of thiscase. zd. 
. First grant not scrutinized. Steele et al. vs. Payne, 766. 


. Charge obscure and confused, new trial granted. Thomas vs, 
State, 767. 

. Discretion not abused in granting. AKzdd vs. Morton, trustee, 
et al.; Strange,adm r. vs. Smith, 770. 


See Practice in Supreme Court, 15, 18,19. Fury and Fu- 
rOrs, 5. 


NON-SUIT. 


1. Foreign administrator, failure to file letters works non-suit. 
Buck, adm'’r, us. Fohnson, adm'r, §2. 
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2. Bond of foreign administrator in suit, transcript of admitted, no 
non-suit, though on est factum pleaded. Fackson et al, 
ws. Fohnson et al., 167. 


3. Refused improperly, defect in evidence afterwards supplied, 
new trial not granted. Jd¢d. 


4. No evidence to sustain verdict. non-suit awarded. Cheney et al., 
for use vs. Newton, Comm'r et al., 477. 


See Malicious Prosecution, 2; Fraud,2; Equity, 2 


NOTICE. 
1. Actual possession notice of unrecorded deed. Atkins et al., vs. 
Paul et al., 97. 


2. Deed not including land on its face, record no notice in respect 
thereto. <zlpatrick et al., vs. Strozter et al., 247. 


3. Erased part of promissory note legible, may be notice to pur- 
chaser. Hamilton vs. Wilson & Co., 404. 


4. Indorser, notice to must show demand, refusal and protest. 
Continental, etc., Bank vs. Folsom, 624. 


See Fustice of the Peace, 1; Fudgment, 11-14; Prescrip- 
tion 8; Deed 11. 


NUISANCE. See Streets, r. 


OFFICER. See Savannah, 5; Landlord and Tenant, 37 5; Tax, 
2; Sheriff, 1; Costs, 1-4; Constable, 1-2. 


ONUS PROBANDI. See Burden of Proof. 


ORDINARY. 

1. Power to establish new militia district in term or vacation. 
Poole et al., vs, Sims, 36. 

2. Letters of administration, general jurisdiction of. Maydin, ad- 
ministrator, vs. Knighton et al., 10}. 

3. Grant of same not collaterally attacked. dd. 

4. Private ways, removal of obstructions is for ordinary, not court 
of; certiorar@ from is under §4050, not §4052 of the Code 
Fortson vs. Mattox, 282. 


5. Retail license, discretion as to. Wiggins vs. Varner, 58. 
See Homestead, 7; Fudgment, 4. 


PARENT AND CHILD. See Damages, 11-13; Evidence, 45. 
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PARTIES. 
1. Administrator necessary to proceeding to set aside deeds and his 
letters. McArthur &» Griffin vs. Matthewson & Butler, 
134: 
2. Complainant dying and no parties made for several years, case 
put onterms. Wéeilcher vs. Outz et al., gor. 


3. Administrator who is complainant dies, and case rests for ten 
years, put on terms and nothing done, too late for new party 
tocomein. did. 


See Practice in Supreme Court, 11. 


PARTNERSHIP. 


1. Money furnished to conduct business and party furnishing to 
have goods at cost, is loan, not partnership. Slade & Eth- 
eridge vs. Paschal et al., 541. 

2. Representation as to partnership made by one and acquiesced: 
in by another, binds as to creditors on faith thereof. /dzd. 


3. Liability of acquiescing partner dates from original representa- 


tions or credit given thereunder. /dzd. 


See Mortgage, Io. 


PENITENTIARY. See Convicts. 


PLEADING. 


1. Insurance policy, declaration on in short form, better to allege 
loss and compliance with conditions precedent. German- 
American Ins. Co. vs. Davidson 11. 

. Amendment may cure failure todoso. Jdzd. 

. “For use,” that case is so brought matters not to defen- 
dant, unless there is special defence against usee or rights are 
affected bytransfer. Merchants’, etc., Ins. Co.vs. Vining & 
Bro. for use, 661. 

. Homestead, to subject, pleadings must show ground. W#i- 
der & Son us. Frederick, 669. 

. Trover, declaration in, alleging refusal to pay profits, sufficient 
without stating amount. Macon &» Western R. R. vs. 
Meador Bros., 672. 

. Dispensed with, cannot be by agreement. Hicks vs. Mar- 
shall, 713. 

See Fudgment,19; Claim 2; Trover,5 ; Furtisdiction, 5- 
6 ; Evidence 38. 
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POSSESSION. See Zrover,1,; Criminal Law, 21. 


POSSESSORY WARRANT. 
1. Agent’s possession will support warrant. Adllyer vs. Brog- 
den, 24. 
2. Bond must be required of party recovering personalty. /d¢d. 
3. Payment to under direction of holder of lien, on contract to 
cancel same, partly stopped by garnishment, possessory 


warrant not lie for lien papers delivered up. Mossman vs. 
McKinley, 391. 


4. Jurisdiction in any county where property found. ‘ordan vs. 
Owens, 616. 


PRACTICE IN SUPERIOR COURT. 
1. Judgment by court only on unconditional contract in writing. 

Anders vs. Blount, 4. 

. Questions by chancellor to jury in equity case not satisfactory 
others should be requested. Greer, adm’r, et al., vs. Willis 
et al., 43. 

. Conclude argument, party assuming affirmative on proof with- 
out objection, entitled to. Zackry vs. Stewart et al., 218. 

. Conclusion, who entitled to on exception to auditor’s report. 
Arthur vs. Comm'rs of Gordon County, 220. 

. Adjournment to prepare written charge not error. Head vs. 
Bridges et al., 227. 

. Who requested written charge, better not tostate to jury. /dzd. 

7. Remitter from Supreme Court filed and lost, certified copy of 

decision may be entered on minutes. Jackson, C. J., dis- 
senting.) ones vs. State, 241. 

. New trial in criminal case allowed, irregularity in its grant, no 
ground for another new trial after second verdict. /dzd. 

. Re-opening case not error. Walliams vs. State, 260. 

. Parties not made for several years after death of complainant, 
case put onterms. Waeicher vs. Outz et al., gor. 


Judge fro hac vice need not be sworn. Reeves vs. Graffling, 
treas'r, 512. 


Preponderance of evidence sufficient under plea that guano 
had not been inspected. /ézd. 


. Fi. fa. in claim case void, levy dismissed ; verdict of not subject 
error. Solomon vs. Newell, 572. 
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: Minutes of inferior court not amended in superior court. Jc. 
Bride vs. Bryan et al, 584. 

. Verdict should show on what plea rendered; objection not 
made, no new trial. Continental, etc., Bank vs. Folsom, 624. 


. Consolidated, appeals will be, where similar. Bentley vs. Gay, 
667. 


. Pleadings cannot be waived. Hicks vs. Marshall, 713. 


. Renunciation to prevent new trial, time allowed to perfect. A/z// 
vs. Printup, 731. 


. Attorney's renunciation, is it not good? Jdzd. 


. Attorney voluntarily absent, returning during reception of ver- 
dict, latter good. Lassiter vs. State, 739. 


. Remarks in discharging one jury prejudicial to next case, point 
should be made. J/édzd. 


. Injury, none appears in this case. did. 


. “Until” includes time mentioned. Board Commissioners, etc., 
vs. Dart, 765. 


. Especially under facts of this case. Jdzd. 


See Criminal Law 11, 16, 22-27; Process1; Furisdiction 
7+ Practice in Supreme Court 14-15; Parties 3; Equity 2; 
Auditor 1-4; Injunction 8. 


PRACTICE IN SUPREME COURT. 


1. Abandoned here, ground not considered. German-American 
Ins. Co., vs. Davidson, 11. 


2. Decree wrong, not require new trial by jury. Decree directly 
corrected. Greer, adm'r, et al., vs. Willis et al., 43; Taylor 
et al., vs. Central R. R., 122. 


3. Error favorable to party, no ground for granting him new trial. 
Atkins et al., vs. Paul et al., 97. 


4. Master’s report, exceptions of law to, ruling excepted to directly, 
or Pendente lite. Taylor et al., vs.Central R. R., 122. 

5. Motion for new trial including such exceptions and other 
grounds, former excluded, but case not dismissed. dd. 

6. Immaterial errors, not causing injury, not require reversal 
Hamilton et al., vs. Granger's, etc., Ins. Co., 145 

7. Entire charge, exception to, too general.  Vayor, etc., of Sa- 
vannah vs. Cleary, 153; O'Neal et al., ex'’rs,vs. Brown et 
al.,707 ; Smith vs. State, 769. 

8. Paragraph of charge containing distinct points, error must be 
specified. Zachry vs. Stewart et al., 218. 
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. Criticism on manner of bringing up cases. Arthur vs. Comm'rs 
of Gordon County, 220. 

. Whole charge necessary to understand certain isolated portions. 

. Frank vs. Berkner, 264. 

. Defendant in trespass dying pending motion for new trial, and 
case can proceed against others, living defendants only neces- 
sary parties to bill of exceptions. Pausch vs. Guerrard et 
al,, 719. 

. Abandoned ground not considered. /dzd. 

. Certioraré refused, petition not part of record so as to be iden- 
tified by clerk’s certificate. L/sas vs. Clay, 327. 

. Two cases below cannot be consolidated in coming to this court 
by judge. Bones et al.,vs. National Exchange Bank, 3309. 

. Motion for new trial set by order, day arrives during term and 
motion heard, law of term applies, and bill of exceptions in 
sixty days from decision and thirty days from term, in time. 
Sparrow vs. Pate & Bro., 252. 

. Brief of evidence, no reference to in bill of exceptions, latter 
amended.- Kelly vs. McGehee, adm'x, et al., 764. 

. Grounds of motion for new trial must affirmatively appear cor- 
rect ; that they were taken, not sufficient. Flournoy, Hatcher 

& Co., vs. Wardlaw, 378. 

. Motion for new trial, what amounts to making during term 
Cook vs. Cook et al., 781. 

. Motion not filed in time,should move to dismiss in court below. 
lbid. 

. Evidence before magistrate set out in untraversed answer to 
certiorar? is part of record, and needs no further authentica- 
tion. Mossman vs. McKinley, 391. 

. Restraining order continued at hearing is substantial grant of 
injunction, and may be brought up by “fast” bill of exceptions. 
Fones, ex'r, vs. Warnock, 484. 

. Entered on docket of current term improperly, case not dismiss- 
ed, but transferred to next term. /dzd. 

. Certioraré, exceptions in petition not verified by answer, not 
considered. McConnell vs. State, 633. 

. Dismissal prior to act of 1881, not reinstated because curable 
thereunder. McArthur & Griffin et al. vs. DeVaughn et 
al., 645. 

25. Reference to brief of evidence by bill of exceptions necessary. 
lbid. 
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. Reference not supplied by amendment before Act of 1881; can 
it be done since? ddd. 

. General exception that witness not allowed to testify to sayings, 
too vague. Adercrombie, adm'r, us. Saliggury, ex’ x, 74. 

. Charge set out as a whole, divided into sections and on margin 
opposite each written that it is excepted to, bad practice. 
Spinks, trustee, us. Glenn et al., 744. 

. Record not transmitted in ten days, prior to act of 1877, case 
dismissed ; still so if counsel for plaintiff in error caused de- 
lay. Fackson vs. Chastain, 7506. 

. “Fast” writ of error from attachment for violating injunction. 
Haydenvs. Phinizy, 758. 

. Untrue, certificate shows recitals in bill of exception to be, case 
dismissed. McBride vs. Beckwith, trustee, 764. 

. Record must be sent up; not sufficient to certify that bill of ex- 
ceptions contains. Barnes et al.,vs. Colquitt, Governor, 
766. 

. Grounds of motion not approved, not considered. Smzth vs. 
State, 766. 

. Grounds with qualifications so confused as not to be under- 
stood what is approved, not considered. /déd. 


See Practice in Superior Court,7; Certiorar?, 9. 


PRESCRIPTION. 


1. Judgment against vendor defeated by. uhmston, trustee, vs. 

Neal, 528. 
2. Limitation laws as to realty, prescription substituted for by 

Code. did. 

. Ft. fa. idle when sale made, prescription begun in favor of dona 
fide purchase not stopped by levy till noticeto him. zd. 

. Color of title, paper to be, must purport to convey to claimant. 
White et al., vs. Rowland, 546. 

Prior deed of same vendor, though recorded, not defeat pre- 
scription of subsequent grantee. Hunt ef al., vs. Pond, 
adm'r, 578. 

. Bond for titles, holder under sells absolutely, re-buys and re- 
sells, adverse possession broken. Hines vs. Rutherford, ex'r 
606. 

. Possession, first vendee remaining in, not good; his holding 
being that of holder of bond after reconveyance. dd. 
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8. Bond for title, purchasing from one who has only, without in- 
quiry, is it dona fide? Ibid. 

g. Easement, none by prescription where owner of servient estate 
has habitually interrupted use. Kirschner et ux.vs. W. & 
A. R. R., 760. 

10. State, no prescription against. /déd. Glaze vs. W.& A. R. 
R., 761. 

11. Use of public road gives no right to it as private way on abol- 
ishing public character. Jdzd. 


PRESUMPTIONS. 

1. Good faith presumed from purchase for value from defendant 
in fi. fa. Fohnston, trustee, vs. Neal, 528. 

2. Guardian ad /item accepts trust and is proper person, presumed. 
White et al., vs. Rowland, 546. 

3. Entire charge not brought up, presumedright. Hunt et al., vs. 
Pond, adm'r, 578. 

4. Ownership presumed in husband where he applies for home- 
stead; aliter of wife. Wélder & Son vs. Frederick, 669. 


5. Dividends presumed to follow stock. Southwestern Railroad 
vs. Papot et al., surviving partners, 676. 


See Railroads, 2; Landlord and Tenant, 3; Constitution- 
al Law, 7. 


PRINCIPAL AND AGENT. 


1. Possession of personalty through agent is actual. A7llyer vs. 
Brogden, 24, 

. Express messenger is not common carrier, but agent, as to com- 
pany. Southern Express Company vs. Frink et al., 201. 

. Second employment, principal knowing of first, is subject to 
duties of first. zd. 

. Receipt of money by agent, or ratification of receipt by one 
who acts, binds principal. Guzl/ et al., vs. Northern et al, 
JF45- 

. Authority includes usual and necessary means to carry out. 
Holman & Woods vs. Georgia Railroad, 595. 

. Commercial letters and telegrams to make sales construed lib- 
erally in favor of authority. /dzd. 

See Criminal Law, 21; Insurance, 6; Landlord and 
Tenant 5; Appeal, 1. 
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PRINCIPAL AND SURETY. 


1. Bond for $150,000 00 intended, word “thousand” omitted and 
added by payee, not invalidate; relievable in law or equity, 
Fackson et al., vs. Fohnson et al., 167. 


2. Acquiescence by sureties after knowledge. Jdzd. 


3. Appeal, security on bond becoming insolvent, time allowed to 
strengthen. Sooten vs. Bank, etc., 3258. 


4. Injunction, bond to dissolve such as chancellor could not re- 
quire, still good as voluntary bond. Thompson vs. Hall & 
Long, 627. 

See 7rusis, 7. 


PROCESS. 


1. Want of, not cured by amendment at subsequent term. Scar 
borough vs. Hall, 576. 


PROMISSORY NOTE. 


1. Erasure of waiver of plea of worthlessness of guano, but part 
erased perfectly legible, a circumstance to show notice to pur- 
chaser of note. Hamilton vs. Wilson & Co., 404. 


See Contract, 4. 


RAILRCADS. 


1. Defendant’s road being in fact (though not appearing to be) 
leased by another, rot matter for demurrer. S. W. R. R. 
us. Bryant & Lockett, 212. 


2. Presumption against railroads. S. W. R. R. vs. Singleton, 706. 


. Moving train, reasonable opportunity for leaving must be al- 
lowed. Jdzd. 

. Stopping train, necessity for, is question for jury. dzd. 

. Conductor ordering person to leave moving train, latter obey- 
ing, makes contributory negligence. did. 


. Command of conductor obeyed under fear, same effect as if 
force used. did. 


. Contributory negligence in such case, what constitutes. Jd¢d. 

. Homicide of parent, suit by child for, interrogatories of parent 
on suit for same injury admissible. AZ¢lanta & W. P. R. 
R. vs. Venable, next friend, 697. 

. Probable support, greater or less with age of child, considered. 
Lbid. 
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10. Damages begin from death, not accident. (Jackson, C. J., dis- 
senting.) Jdzd. 
See Fraud, 7; Witness, 12; Amendment, 3; Stock and 
Stockholders, 1-5; Columbus. 1-2. 


RECEIVER, See /ujunction, 7-5. 

RECORDS. See Zuidence, 47 ; Practice in Supreme Court, 17, 14. 
RECOUPMENTS. See 7yrover, 5. 

RES ADJUDICATA. See £guity, 2; Fudgment, 15, 16. 

RES GEST. See Evidence, 27, 40, gI. 


ROADS AND BRIDGES. See Streets; Ordinary, 4; Prescrip- 
tion, II. 


S ALES. 
1. Warehouse receipt for cotton endorsed by vendee’s agent 
for collection of agreed price, but not presented, sale not 
complete, and loss by fire fails on vendor. Sfarrow vs. 


Pate & Bro., 252. 
See Landlord and Tenant, 6 ; Principal and Agent, 6, 


SAVANNAH. 
1. Sewerage and drainage system, duty of cityas to. Mayor etc., 

of Savannah vs. Cleary, 153. 

. Liability for overflow. Jdzd. 

. Extraordinary rainfall, unmixed with negligence, will excuse ; 
altter if negligent. Jdzd. 

. Ownership of part of bank not connected with damage, irrele- 
vant. did. 

. Constable of county in city is constable of city. Pausch vs. 
Guerrard et al., 719. 

. Warrant to dispossess tenant, time allowed modified by general 
law. did. 


See Executions 2. 


SERVICE. 


1. Lost 7. fa. no specific requirement of service of motion to es” 
tablish. Zorrent vs. Sulter, 32. * 

2. Time not asked after service one day before, motion not dis- 
missed for insufficient service. Jdzd. 
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3. Leaving process at place of abode good, though defendant ab- 
sent and without actual notice till after judgment. Lucas vs. 
Wilson, 756. 

4. Personal service fourteen days before term, judgment by de- 
fault not a nullity ; is matter for plea. (Crawford,J.) So/o- 
mon vs. Newell, 572. 


See Attorney and Client 4,6. Fustice of the Peace, 4. 
SET-OFF. See Corporation, 1. 
SEWERS AND DRAINS. See Municipal Corporations, 6,7. 


SHERIFF. 


1. Duty violated ; sheriff cannot recover against person inducing 
his wrong and consequent punishment. J/cClendon vs, 
Harrell, 440. 

2. Execution against, howdirected. Gillis vs. Smith, ex'r, 446. 

. Substantial compliance sufficient ; levy not dismissed for imma- 
terial error. /dzd. 

. Property turned over to defendant to keep, is at peril of sheriff. 
Cape Fear Steamboat Co.vs. Botholomess, sh'ff., et al., 452. 


5. Fees for watching property, in such case not allowed. dzd. 
6. Actual expenses of defendant allowed in equity. /dzd. 
7. Fees, if allowed, credited on claim. Jdzd. 


SLANDER. 


1. Charging minister with collecting funds for particular purpose 
and embezzling for own use, and being unfit to be a minister, 
actionable without alleging damages. Franklin vs. Browne, 


272. 
SOLICITOR GENERAL. See Criminal Law, 11. 
SPECIFIC PERFORMANCE. See £¢uity, 1, 8. 
STATUTE OF LIMITATIONS. 


1. Barred, action appearing on face of record, exception must be 
shown tosave. Whitevs. Moss, 89. 

2. Fraud disconnected from defendant, will not prevent bar. /dzd. 

3. Divorce, action for, not subject to bar. Moseley vs. Moseley, 


92. 
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. Desertion, action on ground of, especially, not barred. dd. 

. Children joint usees of trust estate with parents for life, vested 
remainder in children, under sale by trustee, statute did not 
run against remaindermen till death of parents. Franke vs. 
Berkner et al,, 264. 

. Devastavit by guardian prior to June tst, 1865, rule by new 
guardian, appointed in 1869, barred after nine months and 
fifteen days. Lyne, g’d'n, et al. vs. Anderson, 466. 

. Former suit on bond not relieve bar as to rules. zd. 

. Prescription substituted as to realty bythe Code. ohnston, 
trustee, vs. Neal, 528. 

. Purchaser with notice of judgment not protected by four years’ 
statute. Cox et al., vs. Prater, 588. 

. Possession to protect must be open, notorious, Joma fide and 
exclusive. Jdéd. 

. Holding for another by one not protected by statute, should be 
openly done. Jdzd. 

. Notice of adverse holding, or circumstance to put plaintiff on 
inquiry, should appear. /d¢d. 


. Original suit by one as heir not barred, amendment changing to 
suit as executor will not be. A/ines vs. Rutherford, ex’r, 
606. 

. Barred, this action is, and no fraud which relieves bar. Ader- 
crombie, adm’r, vs. Salisbury, ex’x, 734. 


STOCK AND STOCKHOLDERS. 


1. Dividends in cash or scrip go to life tenant. Mc//en et al, by next 
Jriend, vs. Guerrard, trustee, et al., 284. 

2. Dividends in cash, bonds or certificates of indebtednesss are 
natural increase and not accumulation of corpus; and go 
to life tenant. Jdzd. 


3. Dividends and interest, contract to pay is different, though rate 
be the same. S. W. R. R. vs. Papot et al., surviving part- 
mers, 075. 

4. Dividends presumed to follow stock. Jdzd. 

5. Stock to be issued as road completed and approved, fulfilled by 
issuing stock to agreed amount, exclusive of dividends ; divi- 
dends paid by mistake recoverable. did. 


See Corporation ; Fraud, 3. 
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STREETS. 


1. Obstruction a nuisance ; if unreasonable, city liable for damage. 
Simon vs. City of Atlanta, 618. 


2. Obstruction temporary and reasonable and for public safety 
or convenience, no action. /dzd. 
3. Fire parade, obstruction for, is reasonable. dzd. 


See Equity, 6; Municipal Corporation, 22-2}. 


TAX. 


1. Ordinary expenses of municipal corporation, tax for, constitu- 
tional limit. Mayor, etc., of Rome vs. McWilliams et al., 
107. 

2. Fi. fa. of city once transferred, marshal not required to trans- 
fer again. Freeman, trustee, vs. Holcombe, marshal, 337. 

3, Municipal power to tax “all property, real and personal,” not 
construed to include bonds of city. Mayor, etc., of Macon 
vs. Fones, 489. 

4. Express authority, would it be valid? Jdzd. 


See Constitutional Law, 5-6. 


TITLE. 


1. Prima facie title supports equitable relief against trespasser, 
McArthur & Griffin vs. Matthewson & Butler, 134. 
2. Warehouse receipt for cotton endorsed by vendee’s agent, to be 
presented to vendee for agreed price, but not presented, sale 
not complete. Sparrow vs. Pate & Bro., 75}. 
3. Color of, paper to be, must purport to convey to claimant. 
White et al. vs. Rowland, 546. (See Wills, 8.) 
4. Usurious debt paid by conveying land, title not void ; aditer of 
deed to secure usurious debt. Hicks vs. Marshall, 7173. 
See Zrusts, 4-5; Ejectment, 1-2; Columbus 1-2; Pre- 
scription, 5; Deeds 2; Wills 4-5 ; Husbandand Wife 
1-3; Estoppel, 1-2. 


TORTS. 


1. Contract may be waived, and suit brought for tort. I/cDonald 
vs. Eagle, etc., Manufacturing Co., 761. 


2. Contract invoked to raise duty, though suit for tort. did. 
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TRADE MARKS. 
1. Defined and discussed. Common adjective is not; arbitrary 
words may be. Larrabee & Co., vs. Lewts, 561. 


2. Intent to deceive or mislead the public necessary to enjoin use 
of. bid. ' 


TRESPASS. 
1. Creditor levying in spite of agreement to delay, is tresspasser 
Fuchter vs. Boehm, Benheim &» Co., 434. 
2. Entry on land lawful, but power exceeded, is trespass. did. 
See Title 1; Equity 10; Damages 2; Practice in Su- 
preme Court, 11; Landlord & Tenant, 5. 


TROVER. 

1. Possession under claim of right sufficient to support, against 
one unlawfully interfering. Flournoy Hatcher, &* Co. vs. 
Wardlaw, 378. 

. Cotton screw detached from realty and carried away, trover 
lies. Woods et al., ex'’xes, us. McCall, 506. 

. Reattached to realty in another place, not prevent trover. /dzd. 

4. Damages alone, or property and its hire, recoverable. 67d. 

. Title is in issue, though money verdict elected ; if sale partly le- 
gal and part'y not, to trover by vendor, vendee should recoup 
legal part. Campbell vs. Trunnell, 518. 

. Profits, refusal to pay, sufficient to warrant recovery, without 
alleging amount. Macon G&» Western R. R. vs. Meador 
Bros., 672. 

. Value laid not limit recovery of principal and interest by way 
of profits. did. 

. Interest, verdict not stating when to begin, runs from filing 
writ. Jdzd. 


TRUSTS. 


1. Deed conveyed in trust to the use of the grantor, his wife and 
the children of her body, during life of grantor and wife or 
the survivor, after their death trust to cease and property to 
be divided between children : He/d, children were joint usees 
with parents, and also had vested remainder. Franke vs. 
Berkner et al., 264. 

2. Trustee only held title to life estate, and could not convey re- 
mainder. Jdzd. 
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3. Attempt by grantor, wife and trustee to divide property and 
give him title to part, not good against remaindermen. 
Lbid. 


4. Power of sale and reinvestment in trust deed, purchaser not 
bound to see to application of proceeds. Gull et al., vs. 
Northern et al., 345. 


5. Deed from trustee with assent of sole beneficiary, suz juris, 
passes title. Dykes, trustee, vs. McVay, adm’x, 502. 


6. Assent in writing on deed, recorded with it is, sufficient evi- 
dence of consent (though with one witness). zd. 


7. Trustee receiving property of estate and charging himself with 
amount, but not accounting, bond liable. Véga/, ex'x, et al. 
vs. Castleberry, ord’y, 600. 


8. Homestead in nature of trust estate. Waelder &» Son*vs. 
Frederick, 669. 


See Statute of Limitations, 5; Pleading, 3. 


UNITED STATES COURTS. 


1. Judgment allowing appeal on terms, no appeal shown, state 
court not await further possible litigation. ‘omes, ex’r, vs. 
Warnock, 484. 


USURY. See Juterest and Usury. 


VENDOR AND PURCHASER. 


1. Purchase from defendant in 7. fa. for value raises presumption 
of good faith; omus of rebutting by showing notice is on 
party setting up. Fohnston, trustee, vs. Neal, 528. 


2. Bond for title, purchase from holder without inquiry, is pur- 
chaser to be protected? Hines vs. Rutherford, ex'’r, 606. 


3. Ejectment, right to, though purchase money notes in judgment. 
lbid. (Compare Dykes, trustee, vs. Mc Vay, adm’x, 502.) 


See Trusts, 4; Sales,1; Administrators and Executors, 
21,22; Husband and Wife, 11,12; Deed, 11. 


VENUE. 
1. Bastardy, venue is county where likely to become chargeable. 
Williams vs. State, 187. 
2. Judicial cognizance that Columbus, Ga., is in Muscogee county. 
Clayton vs. May,769. 
See Charge of Court, 23. 
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VERDICT. 


1. Necessary issue n«t passed on, new trial granted Kelly vs. 
McGehee, adm'x, et al., 364. 

. Plea on which rendered, verdict should show; objection not 
made, point waived. Continental, etc., Bank vs. Folsom, 624. 

. Guilty, in compulsory absence of defendant, illegal; a/éter of 
voluntary absence. Sarton vs. State, 653. 

. Two counts in indictment, verdict on one not special. W#lson 
vs. State, 658. 

. Trover, principal and interest by way of profits may exceed 
value laid in declaration. Macon & Western R. R, vs. 
Meador Bros., 672. 

. Interest, not specified when to begin, allowed from filing of writ. 
Tid. . 

. Pleadings lost, verdict returned on blank paper by agreement, 
illegal. Hicks vs. Marshall, 713. 

. Judgment of guilty by judge of city court sufficient, if defen- 
dant elects to be sotried. Price vs. State, 72}. 


WAGES. See Garnishment, 1, 5. 


WAIVER. 
1. Insurance, demand and refusal to pay, waives proofs of loss. 
German-American Ins. Co. vs. Davidson, 11. 


. Husband waiving homestead binds family, though application 
pending. Fackson vs. Parrott, 210. 


. Wife waiving and party to foreclosure of mortgage, is she not 
bound? Jdzd. 


. Justice court, appearance and pleading waive irregularities in. 
Stansell &* Wofford vs. Hays & Co. 487. 


. Indictment, when too late to withdraw waiver of. J/cConnell 
us. State, 63}. 


. Insurance company, refusal to pay pending garnishments, waives 
proof of loss for that time. Merchants’, etc., Ins. Co. vs. 
Vining & Bro., for use, 661. 


See Furisdiction, 5-7; Verdict,2; Tort, z. 


WILLS. 


1. Attested by three witnesses where testator resided in Georgia, 
at death. Weson vs. Hallet al., ex'rs, 53. i 
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2. Negroes devised, loss by emancipation falls on legatee. Hai/vs. 
David, ex'’r, 72. 


3. Probate, judgment admitting to, does not affect rights under 
will. Hargraves vs. Lott et al., 17}. 

4. Testamentary scheme creating life estate with limitation over, 
modified by codicil devising after-acquired property absolute- 
ly. ones et al., vs. Fohnson, 269. 

5. Will and codicil taking effect before passage of married woman’s 
law, property under codicil vested in husband. Jdzd. 

6. Devise in trust for daughter for life and after her death for such 
“children as she may leave,” only children surviving mother 
took. White et al. vs. Rowland, 546 

7. Grandchildren not take under bequest to children unless such 
intention be indicated. dd. 

8. Color of title, will to amount to, must leave property to claim- 
ant. Jd¢d. 

9. Conveyance of realty to one at death of grantor is testamentary. 
Blackstock et al, vs. Mitchell, ex'r, 768. 


See Dower, 4. 
WITNESS. 


1. Dead witness, former testimony with substantially same issues 
and parties admissible; not with different parties. Hughes 
et al., vs. Clark, et al., admr'rs, 19. 
2. Will attested by three witnesses. W#/son vs. Hall, et al., ex’rs, 
JSF: 
3. Auditor not a witness to alter report; may explain. ackson, 
et al., vs. Fohnson, et al., 167. 
4. Character for integrity and veracity, etc., considered by jury in 
deciding credibility. Head vs. Bridges, 227. 
5. Prochetn ami of minor parties not incompetent on account of 
death of other party. Xz/patrick et al., vs Strozier et al. 
247. 
6. Relationship goes to credit. Jézd. 
7. Dead, one party being, other incompetent as to contract. ddd. 
8. Wife, before witness rejected in bigamy case as, fact must ap- 
pear. Wéliams vs. State, 260. 
g. Attorney incompetent to invalidate confession of judgment, but 
may explain. McBride vs. Bryan et al., 584. 
10, Entrapped by his witness, counsel may impeach. Cox ef al, 
vs. Prater. 588. 
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11. Attorney of decedent agreeing for administrator to be made 
party before end of year, being dead, administrator not in- 
competent on motion to set aside judgment. TZurner vs. 
Fordan,adm'r, 604. 

12. Director of railroad incompetent as to negotiations between him 
and deceased member of suing firm. S. W. R. R. vs. Papot 
et al., s'u'ng pin'rs., 675. 

13. Rule, witness violating, punishable but not disqualified. Lassz- 
ter us. State, 779. 


See Criminal Law, u ; Attorney and Client, 5. 
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